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QUESTIONS PRESENTED 

Appellant was charged with assault with a dangerous weapon 
in violation of 22 D. C. Code § 502 and with robbery in vio¬ 
lation of 22 D. C. Code § 2901. He was found guilty of as¬ 
sault with a dangerous weapon but not guilty of robbery. After 
the time for filing a notice of appeal he filed a motion for a new 
trial. This motion was treated as a motion for a new trial 
by the trial court, by appellant’s present counsel as well as 
by the Government. Appellant contended in his motion that 
he did not receive the effective assistance of counsel because 
two witnesses and certain evidence were not produced. Trial 
counsel was not criticized in any other manner. Appellant 
also contended that a motion for a new trial should be awarded 
because of newly discovered evidence. The record reveals 
that trial counsel produced and examined five witnesses; and 
this examination revealed a familiarity with the facts and 
issues involved. Further this counsel, although appointed by 
the court, visited the scene of the crime in an attempt to secure 
additional witnesses. He secured each and every witness ap¬ 
pellant informed him about except for Bordeaux and he issued 
a subpoena for this witness but due to the fact that appellant 
supplied him with a wrong (misspelled) name the witness was 
not produced. Trial counsel also cross examined the Govern¬ 
ment witnesses and made two motions for a judgment of . ac¬ 
quittal. He argued the case and was able to win an acquittal 
on the robbery count even though the complaining witness took 
the stand and testified that appellant was one of a group of 
four men who attacked him and took his wallet. Trial coun¬ 
sel put before the jury all the facts relevant to the issue. He 
did not attempt to show that the complainant was reluctant 
to testify, which is criticized. Affidavits supplied in support 
of the motion for a new trial indicate that had Bordeaux been 
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called as a witness he would have testified as to the commis¬ 
sion of the crime and also that he spoke to the complainant 
some time after the offense and that the complainant admitted 
that he had been drinking and that his memory was not too 
good concerning the evening in question. However, there is 
no indication that appellant used diligence in obtaining this 
testimony; in fact he knew about this witness prior to trial, 
and he knew' he would testify that complainant cut him first 
and there is no indication that this testimony would probably 
produce an acquittal. It was also cumulative. Other so- 
called newly discovered evidence was contained in the affidavits 
of Hazel Chapel and William Brown. They swore that the 
complainant signed a paper in the United States Attorney’s 
office indicating that he did not wish to prosecute. This w’as 
known to trial counsel at the time of the trial. 

In these circumstances the questions presented are: 

1. Should the motion filed in the low*er court be treated now 
as filed pursuant to 28 U. S. C. § 2255 and if so, wras the trial a 
farce and a mockery of justice so that appellant’s right to the 
effective assistance of counsel was violated. 

2. Did the trial court abuse its discretion in denying ap¬ 
pellant’s motion for a new trial on the ground of newly dis¬ 
covered evidence. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12121 

Junior Amos, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On August 24,1953, a two-count indictment was filed in the 
United States District Court for the District of Columbia 
charging appellant on June 26, 1953, with robbery in violation 
of Title 22, Section 2901 of the D. C. Code and with assault 
with a dangerous weapon in violation of Title 22, Section 502 
of the D. C. Code (J. A. 24). On August 27, 1953, appellant 
entered a plea of not guilty to both counts (R. 84). On Oc¬ 
tober 27, 1953, appellant was found guilty of assault with a 
dangerous weapon but not guilty of robbery. (J. A. 24.) On 
November 20, 1953, appellant was sentenced to a term of im¬ 
prisonment of two to six years. (J. A. 25. ) x On December 
14, 1953, appellant filed a motion for a new trial. This was 
amended on January 9,1954, and denied on February 19,1954. 
(J. A. 25-26, 35.) 


1 The judgment and commitment was filed on November 25, 1953. (R. 

89.) 
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To support the allegations in the indictment the govern¬ 
ment produced four witnesses. The first witness was Stolkey 
Smith . He testified that on June 26, 1953, as he was crossing 
through the park outside the library at 9th and New York 
Avenue, N. W., four persons, one of whom was appellant, were 
sitting on a bench. They asked him for a dime. He kept 
on walking, but one of the four lunged at him from the rear 
and knocked him down. Thereupon, appellant stuck him with 
a knife in the stomach and one of the four grabbed his pocket- 
book which contained $48.00. The four assailants then ran 
from the area. Mr. Smith ran across the street. A man came 
out of a business establishment and called an ambulance. Mr. 
Smith was taken to Emergency Hospital where he was treated. 2 
Mr. Smith also testified that he identified appellant to Officer 
Gray on the afternoon after the attack. This identification 
took place across the street from the location of the assault. 
(J. A. 1-5.) 

Mark W. Gray, an officer of the Metropolitan Police Depart¬ 
ment, assigned to the robbery squad, was the second witness 
produced by the government. He testified that at about 
1 p. m., on June 27,1953, he arrested appellant in the Virginia 
Grill at 9th and New York Avenue, N. W. After the arrest 
appellant was taken out on the sidewalk where he was identi¬ 
fied by Smith who stated that the appellant w*as the man who 
robbed him the preceding night. Appellant was then taken 
to the office of the robbery squad where he denied that he had 
robbed Mr. Smith, but admitted that he had cut him. Ap¬ 
pellant stated that he had cut Smith because Smith pulled a 
knife and accused him (appellant) of robbing him (Smith). 
Appellant admitted that a small knife which was taken from 
him at the time of his arrest was used to cut Smith. 

A wallet which Smith had previously testified was his was 
delivered to Gray by Officer Cassidy of the First Precinct, who 
had found it. This wallet had the name of Stolkey Smith and 
Rachel Smith embossed on it. (J. A. 5-8.) 

Wilbert R. Coffey, a detective sergeant on the Metropolitan 
Police Department, testified that he received certain informa- 


* He stayed in the hospital several hours. (J. A. 4.) 
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tion from one Stolkey Smith and that as a result thereof an 
arrest of appellant was made. A small knife was identified by 
this officer as the one which was taken from appellant’s pocket 
at the time of his arrest. (J. A. 8-9.) 

Nora Wilson testified that she is employed at Emergency 
Hospital as a custodian of the Emergency Room records. 
These records, which were introduced into evidence, revealed 
that at 1:25 a. m. on June 27, 1953, the complaining witness, 
Stolkey Smith, was treated by Dr. Colez Peles for a laceration 
of anterior abdominal wall. He received eleven stitches, an 
examination by chloridesox, and a tetanus test. (J. A. 9-10.) 

At the close of the government’s case, counsel for appellant 
moved for a judgment of acquittal on the robbery count of 
the indictment, which was denied. (J. A. 10-11.) 

The defense then called Hazel Chapel, the common-law wife 
of appellant, to testify. She testified that she came in from 
work at about 1:00 a. m. on the morning of June 27th and she 
was with appellant until the time he was arrested. At the time 
she first saw appellant, there was nothing wrong with his shirt. 
(J. A. 11-12.) 

Heywood Mims, who had known appellant for two or three 
years, was next called as a witness for the defense. He testi¬ 
fied that he and two other persons were sitting on a park bench 
talking when Smith came up and squatted down. As he and his 
two friends were trying to get enough money together to buy 
a bottle of wine, Mims asked Smith if he wanted to chip in. 
At this time Smith said that “If you will give me back the 
money you robbed me, I will buy a bottle.” Mims replied 
that he “had better get the hell out of here; nobody knows 
you.” Smith walked over to the next bench, a distance of 
fifteen to twenty yards, and in half a minute to a minute a 
scuffle occurred and a piece of Mr. Amos’s shirttail fell off on 
the sidewalk. Mr. Mims was not able to hear Smith say any¬ 
thing to appellant, nor did he see anybody with a knife. 
(J. A. 13-14.) 

Charles William Smoke next testified for appellant. He ad¬ 
mitted that he knew Amos. He stated that he had seen ap¬ 
pellant in June of 1953 in the park at 9th and New York Ave¬ 
nue at about midnight. At this time Mims was sitting on a 
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park bench with him, and Smith approached. Mims asked 
him “How much are you holding on a bottle?” Smith then 
walked over to the bench Amos was sitting on and “the first 
thing you know, the back of Amos’ shirt was cut off.” 

John Patrick Murray testified that appellant was his helper. 
Murray stated that Smith walked up to the bench upon which 
he was sitting with Amos, and stated something about a drink 
and about being robbed. Then he stated that Amos looked “like 
the one who could have robbed me.” Thereupon Amos stood 
up, and when Smith got a little closer to him Amos slaps him. 
Smith went backwards from the slap. Murray testified that 
the fight which ensued occurred as follows: “The next thing I 
see, they are scuffling. Amos’ shirt is torn clean off his back. 
The whole back of his shirt is tom out. Smith goes off across 
the park. I didn’t see Smith any more until later on and then 
I learned he had been cut, which I didn’t see any knife because 
Amos’ back was towards me. I didn’t see either man have a 
knife at the time.” Mr. Murray admitted that he and the 
others on the bench had been drinking. (J. A. 15-16.) 

Appellant took the stand and testified that late on the eve¬ 
ning of June 26, 1953, or early on the morning of June 27th he 
entered the park at 9th and New York because he “had just 
taken a notion to start drinking” because the girl he was living 
with didn’t come home. He was in the park with Jack Murray, 
Gerald Taffner, and Henry Baldo. 3 Smith approached and said 
he was robbed. Smith repeated this and similar accusations 
several times, so appellant struck him with his open hand. 
Thereupon Smith cut appellant with a knife and slashed his 
shirt. Appellant stated that he then slashed at Smith with his 
knife. Smith turned and walked away. Appellant denied 
that he pulled his knife out prior to his being slashed at by 
Smith. 

Stokely Smith took the stand as a rebuttal witness for the 
government. He testified that he did not possess a knife on 
the evening of June 26,1953. (J. A. 22.) 

At the close of the case appellant again moved for a judg¬ 
ment of acquittal on the robbery count. The motion was again 
denied. (J. A. 23.) 


1 This name actually is Walter Henry Bordeaux. 
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As stated above the jury found appellant guilty of assault 
with a dangerous weapon but not guilty of robbery. (J. A. 23.) 
He was sentenced to two to six years imprisonment on Novem¬ 
ber 20,1953. (J.A.25.) 

The Motion for New Trial . On December 14, 1953, appel¬ 
lant filed a motion for a new trial. He contended 4 that he was 
represented at his trial by court appointed counsel who, learning 
of the defendant’s poverty, presented a completely inadequate 
defense in that he failed to subpena witnesses whose names and 
addresses had been given to him by appellant. Furthermore, 
it was alleged that his counsel had failed to have presented 
during the trial, statements of the complainant which were in 
the possession of the United States Attorney’s office. Appel¬ 
lant also contended that his counsel failed to exhaustively cross- 
examine the government’s witnesses. 

On January 9,1954, appellant amended his motion for a new 
trial. In addition to the reasons alleged above, appellant con¬ 
tended that the judgment was against the weight of the 
evidence. 

The United States opposed this motion as amended, and on 
February 19, 1954, a hearing was held. Appellant first called 
Hazel Chapel to the stand. Her testimony was practically 

4 Appellant filed four affidavits other than his own in connection with his 
motion. (J. A. 30-32, 34.) Walter Henry Bordeaux swore that on or about 
June 25, 1953, he was sitting on a bench in a park near Mt. Vernon Place 
and K Street with appellant. The complainant approached two men who 
were sitting several benches away and accused them of robbing him. He 
then approached the bench upon which appellant, Murray and the affiant 
were sitting. He had an open knife in his hand and, after accusing Murray 
and appellant of robbery, he approached appellant threateningly. Appel¬ 
lant got up. Appellant’s shirt was torn off and complainant was apparently 
cut in a struggle that followed. (J. A. 31.) Bordeaux also made a supple¬ 
mental affidavit in which he swore that two or three weeks after the occur¬ 
rence of June 25th or 26th he met Smith, at which time Smith said he had 
been drinking on the night in question and that he did not remember very 
clearly what happened. Further, it was alleged that Smith said that if some¬ 
one would give him $4S.OO. he would leave town. (J. A. 24.) Hazel Chapel, 
the common-law wife of appellant, swore that she informed her husband’s 
trial counsel that Smith signed a statement indicating that he did not wish 
to prosecute and that this statement was in the hands of the United States 
Attorney. (J. A. 31-32.) William H. Brown gave a similar affidavit. 
(J. A. 32.) 
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identical to the facts set forth in her affidavit, i. e., she testified 
that she went to the United States Attorney’s office with Wil¬ 
liam Brown and Stokely Smith and that Smith signed a paper 
which indicated that he did not wish to testify. According to 
Hazel Chapel, Smith at this time stated that he had got his 
money back, that he wasn’t sure appellant cut him, and that he 
did not wish to prosecute. She also testified that she did not 
testify to this at the time of trial because she wasn’t asked. 
Trial counsel interviewed her about the signing of the document 
prior to trial. (R. 12&-133.) 

William H. Brown testified that he was present at the time 
the form was filled out but that he doesn’t know what answers 
were put on it. Smith told a lady in the United States Attor¬ 
ney’s office that appellant was one of the four in the crowd 
which attacked him. (R. 133-138.) 

Walter H. Bordeaux was then called as a witness. After tes¬ 
tifying for about one minute it was obvious to appellant’s coun¬ 
sel and to the Court that Mr. Bordeaux was intoxicated to such 
an extent that he couldn’t talk, was rubber-legged, and did not 
know what he was doing. (R. 143-145.) 

Thaddeus C. Borek, appellant’s trial counsel, was called as a 
witness by the United States. He stated that Hazel Chapel 
told him about the signed statement made by the complaining 
witness and that he made an effort to locate it. He inquired 
at the United States Attorney’s office but was informed that 
they had searched through their files and could not locate such 
a paper. 5 Mr. Borek was asked what appellant stated about 
the verdict of the jury but an objection was sustained. The 
government proferred that if Mr. Borek were permitted to an¬ 
swer he would state that # * [appellant] informed * * * 
[him] at the completion of the trial, after the verdict, that he 
considered it a fair verdict.” Mr. Borek states that he got 


* On January 9, 1954, appeUant filed a motion for inspection of document. 
Appellant requested that he be allowed to see a document executed by 
Stokley Smith wherein he expressed a desire that appellant not be prose¬ 
cuted. (J. A. 26-27.) The United States opposed contending that “The 
complaining witness, Stokley Smith, executed no document of the nature 
described by defendant in his motion” and therefore “The government is not 
able to comply with the terms of defendant’s motion.” (J. A. 28.) The 
motion was denied. (J. A. 30.) 


7 


every witness that appellant requested with the exception of 
Walter Henry Bordeaux. He issued a subpoena for this wit¬ 
ness, but he could not be located. The subpoena came back 
“No such person at Occoquan.” (R. 154-157.) In addition to 
this it was stipulated that Mr. Borek would testify 6 that he had 
interviewed persons in the park where the crime occurred in an 
attempt to find other witnesses who knew of the instant case. 
(R. 160-161.) 

At the conclusion of the hearing, and after hearing argument 
from both sides, the Court denied the motion for a new trial. 7 

STATUTES INVOLVED 

Title 22, Section 502, D. C. Code. 

Assault with intent to commit mayhem or with dan¬ 
gerous weapon .—Every person convicted of an assault 
with intent to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years. (Mar. 3, 1901, 31 Stat. 
1321, ch. 854, § 804.) 

Title 22, Section 2901, D. C. Code. 

Robbery .—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 

' Mr. Borek had left the witness stand at this time. 

7 The Court said in part: “* * * All of the evidence in the case, it seems 
to the Court, was before the jury, with the exception of two possible items. 
One was whether the complaining witness had indicated that he didn’t want 
to prosecute. Whether he did or not would not affect his status as a witness, 
because the government is the party that prosecutes the cases. The other 
item is whether the witness Bordeaux would have added anything to the 
case. It is unnecessary for the Court to point out to counsel the condition 
of the witness Bordeaux when he comes into the courtroom this morning. 
He was glassy-eyed, rubber-leg drunk. He is so drunk he can’t talk co¬ 
herently. I don’t see that the Court is justified in remanding the case to 
another jury trial to permit witness Bordeaux to testify. I think the Court’s 
appointed counsel, prior to the case had done a diligent job in attempting 
to locate witnesses. He located four out of the five witnesses that the de¬ 
fendant furnished him with. They were in court and testified. The fifth 
witness, as has been explained to the Court, was not located because of the 
spelling of his name. I think under the circumstances the Court is re¬ 
quired to deny this motion for a new trial. (R. 164-16o.) 
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person or immediate actual possession of another any¬ 
thing of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. (Mar. 3, 
1901,31 Stat. 1322, ch. 854, § 810.) 

Title 28, U. S. Code, Section 2255 in pertinent part: 

Federal Custody—Remedies of Motion Attacking 
Sentence .—A prisoner in custody under sentence of a 
court established by Act of Congress claiming the right 
to be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdiction 
to impose such sentence, or that the sentence "was in 
excess of the maximum authorized by law, or is other¬ 
wise subject to collateral attack, may move the court 
which imposed the sentence to vacate, set aside or correct 
the sentence. 

A motion for such relief may be made at any time. 

SUMMARY OF ARGUMENT 

1. Appellant was convicted of the crime of assault with a 
dangerous weapon in violation of 22 D. C. Code § 502. After 
the time for filing a notice of appeal he filed a motion for a new 
trial based upon newly discovered evidence. His argument 
that this should now be construed as a motion filed pursuant 
to 28 U. S. C. § 2255 challenging the representation of counsel 
he received is totally without merit. The lower court, pres¬ 
ent counsel, as well as the government, have treated this mo¬ 
tion as a motion for a new trial based upon newly discovered 
evidence. Therefore, appellant’s contention is nothing but an 
afterthought. But assuming, arguendo, that the motion is 
treated as a motion filed pursuant to 28 U. S. C., § 2255 the lower 
court properly denied it. The record fails to reveal that ap¬ 
pellant’s right to the effective assistance of counsel was in any 
way violated. Counsel w r as appointed by the lower court, and 
he not only ably presented the case to the jury (which found 
appellant not guilty of robbery but guilty of assault with a 
dangerous weapon), but he visited the scene of the crime in an 
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independent attempt to locate witnesses. He produced every 
witness that appellant informed him of with the exception of 
Walter Henry Bordeaux, and he was not produced solely be¬ 
cause appellant did not supply his counsel with his right name. 
Furthermore, when this witness was produced at the hearing of 
the motion for a new trial, he was so drunk that he was in¬ 
capable of knowing what he was doing. Appellant’s contention 
that the trial counsel should have produced a witness by the 
name of Brown to show that the complainant did not wish to 
testify is without merit. In the first place, trial counsel stated 
that he produced all the witnesses requested with one excep¬ 
tion (Bordeaux). Furthermore, the evidence this witness had 
to offer was not germane to the issue, and whether it should 
have been used even if available was a question of trial tactics. 
Trial counsel’s conduct in this case was not such as to shock 
the conscience of the court. Rather, his conduct was in all 
ways proper and to the best interests of his client. 

2. Appellant’s contention that he is entitled to a motion for 
a new trial on the ground of newly discovered evidence is 
frivolous mainly on the ground that there is no newly discov¬ 
ered evidence. He contends that the newly discovered evi¬ 
dence consists of the statements contained in four affidavits. 
In the first affidavit executed by Bordeaux he relates his ver¬ 
sion of the assault by appellant upon Smith. This is not newly 
discovered as shown by appellant’s own affidavit wherein it is 
stated that he supplied his lawyer with the name of Bardoe 
and that “Had Henry Bardoe [sic] been put on the stand as 
a witness he could have testified that the complaining witness 
cut at the defendant first.” Furthermore, this evidence is 
cumulative and probably would not produce an acquittal. 
Therefore, the instant contention is without merit. Appellant 
also contends that a man named Brown could have offered 
newly discovered evidence. That evidence, which is set forth 
in an affidavit filed in support of the motion for a new trial, 
is that the complainant visited the United States Attorney’s 
office and signed a statement that he did not wish to prosecute. 
The affidavit of Hazel Chapel is similar. Neither of these is 
newly discovered as shown by appellant’s own affidavit in which 
he stated that “he is informed and believes that the complain- 
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ing witness signed a document which was and is in the posses¬ 
sion of the United States Attorney’s office stating that he did 
not wish to prosecute the defendant, that he informed his said 
lawyer of said fact, but that said document was never produced 
and offered in evidence at the trial.” And there is no reason 
to believe that this evidence would probably produce an ac¬ 
quittal if there was a new trial. Appellant also states that 
had Walter Henry Bordeaux been produced, he would have 
testified to statements made by the complainant several weeks 
after the trial which indicated that he did not have a clear 
recollection of what happened. As pointed out above, appel¬ 
lant knew of this witness and the failure to have him at trial 
is his own fault as he supplied his counsel with the wrong (mis¬ 
spelled) name. Furthermore, the trial court did not abuse its 
discretion in denying the motion on this ground as there was 
no showing of diligence in securing this evidence nor was there 
any showing that such evidence would probably produce an 
acquittal. The lower court therefore properly denied the mo¬ 
tion for a new trial on the ground of newly discovered evidence. 
In fact, the record shows that the lower court had no other 
choice. 

I 

The motion for a new trial should not be treated as a motion 

filed pursuant to 28 U. S. C. § 2255. Assuming arguendo that 

it should, it was properly denied 

Appellant argues that the motion for a new trial should have 
been treated as a motion filed pursuant to 28 U. S. C. § 2255, 
and that the trial court “abused its discretion in refusing to 
grant the motion” (Br. pp. 3-4). 

We see no reason for the court to treat the instant motion 
as if it were filed pursuant to 28 U. S. C. § 2255. Not only was 
it entitled a motion for a new trial (J. A. 25) but when present 
counsel amended the motion he entitled it “amendment to mo¬ 
tion for new trial” and he did not cite or rely upon 28 U. S. C. 
§ 2255. (J. A. 26.) Likewise this title was never cited to the 

lower court and the lower court treated the instant motion as 
a motion for a new trial (J. A. 35, R. 165). And likewise the 
government treated the motion as a motion for a new trial 
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(J. A. 27). Furthermore the notice of appeal is from the de¬ 
nial of a motion for a new trial (R. 119) and in appellant’s 
answer to the rule to show cause issued by this Court on March 
9, 1954, he referred to the “transcript of the proceedings at the 
hearing on a motion for a new trial”. Finally in a letter 
to the clerk of the District Court appellant referred to his “mo¬ 
tion for a new trial” (R. 173). Therefore appellant’s present 
contention that this is a motion pursuant to 28 U. S. C. § 2255 
is nothing but an afterthought with no foundation in the 
record. 8 

But assuming arguendo that the motion is treated as filed 
pursuant to 28 U. S. C. § 2255 the lower court properly denied 
it. Appellant contends he was denied his constitutional right 
to effective assistance of counsel because his trial counsel did 
not use evidence which would have indicated that the complain¬ 
ing witness did not wish to testify against him, and also because 
his trial counsel failed to obtain two witnesses who would tes¬ 
tify in his behalf. There is no contention that appellant did 
not otherwise conduct the trial with the utmost care and skill. 
The record reveals that five witnesses were produced and ex¬ 
amined by trial counsel for appellant in an attempt to win an 
acquittal. Trial counsel also cross-examined the government 
witnesses; made two motions for a judgment of acquittal and 
argued the case to the jury. As a matter of fact he did more 
than most lawyers would have done in a similar situation as 
he went to the scene of the crime and made inquiry for wit¬ 
nesses. He was able to persuade the jury to find appellant 
not guilty of robbery even though the complaining witness 
identified appellant as one of those involved in the taking of 
$48.00 from him by force. He tried the case without complaint 
from any source—and indeed none was warranted. And the 
record reveals that at the time of the argument of the motion 
for a new trial that present counsel for appellant realized that 

' Such a contention was not even raised in appellant’s answer to our mo¬ 
tion to dismiss although we contended that this Court lacked jurisdiction 
because the notice of appeal was not filed within ten days. , There appeUant 
contended that the motion should be construed as a motion ijor a new trial 
on the ground of newly discovered evidence or as a petition for a writ of 
habeas corpus. • 
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Mr. Borek had put an “extremely large amount of work” (R. 
150-151) into the preparation of the trial and that the result 
was not “the fault * * * of anyone” (R. 148). 

Of course the guarantee of “assistance of counsel” under the 
Sixth Amendment contemplates that it be “effective assist¬ 
ance.” Neufield v. United States, 73 App. D. C. 174, 182, 118 
F. 2d 375 (1941), cert, denied 315 U. S. 798; Glosser v. United 
States, 315 U. S. 60 at 76, 62 S. Ct. 457, 86 L. Ed. 680 (1941). 
But that does not mean that the Constitution guarantees the 
assistance of the most brilliant counsel. United States ex rel. 
Mitchell v. Thompson, 58 F. Supp. 683, 688 (D. C. S. D. N. Y. 
1944). The effectiveness of appellant’s trial counsel is not to 
be weighed by the mere allegation of “ineffectiveness”; rather, 
the crucial test is whether the purported representation 
amounted to bad faith, sham or mere pretense of counseling at 
trial. Beckett v. Hudspeth, 131F. 2d 195,197 (10th Cir. 1942). 
As was stated in the case of United States v. Wight, 176 F. 2d 
376 at 379 (2nd Cir. 1949), cert, denied, 338 U. S. 940: 

* * * unless the purported representation by counsel 
was such as to make the trial a farce and a mockery of 
justice, mere allegations of incompetency or inefficiency 
of counsel will not ordinarily suffice as grounds for the 
issuance of a writ of habeas corpus or the granting of 
a petition pursuant to 28 U. S. C. 2255. [Citing cases.] 

Thus the record in its entirety must reflect an absence of 
effectiveness of such a kind as to shock the conscience of the 
Court. Diggs v. Welch, 80 U. S. App. D. C. 5,7-8,148 F. 2d 667 
(1945), cert, denied 325 TJ. S. 889. This Court, expressed it as 
follows: 

to justify habeas corpus on that ground an extreme case 
must be disclosed. It must be shown that the proceed¬ 
ings were a farce and a mockery of justice. * * * Care¬ 
lessness of counsel is not the ground for habeas corpus in 
such a case. If relied on it must be one of the eviden¬ 
tiary facts which, coupled with others, shows a violation 
of the Fifth Amendment. 

» # * * * 
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Moreover, even if the allegations of mistakes on the part 
of counsel happen to be true, it is not practical to review 
them on habeas corpus except as details in a larger pic¬ 
ture. Few trials are free from mistakes of counsel. 

* * * * * 

* * * For these reasons we think absence of effective 
representation by counsel must be strictly construed. It 
must mean representation so lacking in competence that 
it becomes the duty of the court or the prosecution to 
observe it and to correct it. We do not believe that 
allegations even of serious mistakes on the part of an 
attorney are ground for habeas corpus standing alone. 
The cases where the Supreme Court has granted habeas 
corpus on the ground that there was no fair trial sup¬ 
port this interpretation of the absence of effective repre¬ 
sentation. They are all cases where the circumstances 
surrounding the trial shocked the conscience of the court 
and made the proceedings a farce and a mockery of 
justice,” Diggs v. Welch, 80 U. S. App. D. C., at pages 
7-8. [Emphasis supplied.] 

It is axiomatic that a judgment and sentence in a criminal 
case bears a presumption of validity. Johnson v. Zerhst, 304 
U. S. 458, 58 S. Ct. 1019, 82 L. Ed. 1461 (1938). This judg¬ 
ment is not to be lightly set aside on collateral attack. Beckett 
v. Hudspeth, supra. And it can only be set aside where pe¬ 
titioner discharges the heavy burden of showing affirmatively, 
and by a preponderance of the evidence, that he was denied a 
fair trial; Hearn v. United States, 194 F. 2d 647 (7th Cir. 
1952; Beckett v. Hudspeth, supra; Goldstein v. United States, 
63 F. 2d 609 (8th Cir. 1933); Rule 52, Fed. R. Crim. P. 18 
U. S. C., and that the denial affects the fairness of trial to the 
extent announced in the Diggs decision. 9 See Conley v. Cox, 
138 F. 2d 786 (8th Cir. 1944). 


* There is also a presumption that the attorney in the lower court acted 
in a proper manner, Dorsey v. OiU, 80 U. S. App. D. C. 9, 148 F. 2d 857 
(1045) ; Brink v. United States, 202 F. 2d 4 (10th Cir. 1953), cert, denied, 
345 U. S. 1001; and such a presumption is rebuttable only with strong and 
convincing proof. Fambles v. State, 97 Ga. 625, 25 S. E. 365 (1896). 
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Here one of the allegations of neglect 10 is that counsel for 
appellant failed to obtain two witnesses in his behalf. In 
regard to the witness Bordeaux it is noted that there is no 
contention that counsel did not do all in his power in an at¬ 
tempt to secure him at the time of trial. The record reveals 
that he was subpoened by the trial counsel but that he was 
not produced because the appellant supplied counsel with a 
misspelled name 11 (R. 169. Appellant’s brief, page 3). Obvi¬ 
ously it can not be seriously contended that the defense 
in this case was a farce and a mockery of justice because this 
witness was not present, when his absence was due entirely to 
appellant’s own conduct, 12 and when his testimony was largely 
cumulative. See Appellant’s Brief, p. 4, and Argument II, 
infra. 

Appellant also contends that his trial counsel should have 
called a witness by the name of William H. Brown. An af¬ 
fidavit supplied by this individual in support of the motion for 
a new trial indicates that had he been called as a witness he 
would have testified that he went to the Office of the United 
States Attorney with Hazel Chapel, and Stokely Smith (the 
complainant). Brown swore that in that office Smith signed 
a paper which indicated that he did not wish to prosecute. 13 


"Generally in criminal cases, even on direct appeal, the negligence of the 
trial counsel is imputed to the defendant and he or she is bound thereby, 
because the act of the counsel is the act of the client. Graham v. Squier, 
43 F. Supp. 233 (D. C. W. D. Wash., 1942), affirmed 132 F. 2d 681, ccrt. 
denied 31S U. S. 777: State v. Dreher, 137 >Io. 11. 3S S. W. 367 (1897) ; 
Edirardx v. Territori/. S Ariz. 342, 76 P. 438 (1904) ; Smith v. State. 199 
Iowa 368. 202 N. W. 112 (1943) : San re v. Comm., 194 Ky. 338, 238 S. W. 
737 (1922). 

M It is noted that even at the trial appellant continued to refer to this 
witness by the wrong name. (J. A. 17). And after trial he still called 
him by the wrong name. (.1. A. 29). Furthermore present counsel issued 
four submenus before he correctly spelled the name. The first subpoena 
was for “Henry Bar doe” (R. 174) : the second for “Henry Bardoe” (R. 182) ; 
the third for “Walter H. Burdue” (R. ISO). The fourth was correct. 

“And when this witness finally was produced in court at the time of the 
hearing of the motion for a new trial, he was so drunk that he couldn’t speak 
coherently, in fact he didn’t even know what he was doing. (R. 143.) 

“A related contention was raised after the trial by a motion for in¬ 
spection of document (J. A. 26-27) and at that time the government in an 
opposition stated that there was "no document of the nature described by 
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The fact that trial counsel did not have this witness at trial 
does not mean that it was a farce and mockery of justice. See 
People v. Martin, 177, N. W. 193, 210 Mich. 139 (1920). The 
testimony this witness would have given, according to his own 
affidavit, was not even germane to the issue. It is immaterial 
whether the complainant wished to testify. Furthermore, Mr. 
Borek stated that he was given the names of five witnesses and 
he produced four—the fifth being Walter Henry Bordeaux. 
(R. 157.) Therefore, the lower court could quite properly con¬ 
clude that appellant did not even ask his trial counsel to pro¬ 
duce this witness. Furthermore the trial counsel stated that 
he had investigated the possibility that the complainant could 
have signed such a statement but was unable to find one. 
(R. 155.) Likewise present counsel never discovered such a 
statement although expended much effort in such an endeavor. 14 
Even had such evidence been available counsel was not com¬ 
pelled to use it. Whether to do so or not was a matter of trial 
tactics 15 and is no basis for saying that appellant did not re¬ 
ceive the effective assistance of counsel. Felton v. United 
States, 83 U. S. App. D. C. 277, 278,170 F. 2d 153 (1948), cert . 
denied, 335 U. S. 831. 

It thus appears that the motion was not filed pursuant to 
2S U. S. C. § 2255 and should not be now so construed. As¬ 
suming arguendo that the motion is treated as filed pursuant 
to 28 U. S. C. § 2255 the record reveals that trial counsel prop¬ 
erly handled the defense in the instant case. Appellant ad¬ 
mitted this at the time of the hearing of the motion for a new 
trial. 16 Trial counsel produced and examined five witnesses 

defendant in bis motion” and therefore the “government is not able; to 
comply with the terms of defendant’s motion”. (J. A. 2S.) This motion 
was denied. (J. A. ,‘10.) 

14 We submit that appellant's contention that his counsel should have 
produced evidence as to the alleged statement in the possession of the United 
States Attorney is answered by the above discussion. 

“This was admitted by counsel for appellant in the lower court. See 
R. 150. 

“A few excerpts from statements made by appellant’s present counsel 
will so demonstrate. For example counsel said: “I think this is a case 
where there has been, without the fault really of anyone, something of a 
miscarriage of justice.” (R. 14S.) He also said “Now, I can explain to 
the Court one thing out of fairness to all parties: Mr. Amos says that Mr. 
Borek did not call Mr. Bordeaux as a witness, did not get him up here as a 



for the defense. In so doing he showed great familiarity with 
the facts and issues in the instant case. And although ap¬ 
pointed by the court he visited the scene of the crime in an 
attempt to secure additional witnesses. He secured each and 
every witness that appellant informed him about except for 
Walter Henry Bordeaux and he issued a subpoena for him but 
he was not produced solely due to the fact that appellant gave 
him (trial counsel) the wrong name. He cross examined the 
government witnesses and made two motions for a judgment 
of acquittal. He also argued the case to the jury and was able 
to win an acquittal on the robbery count even though the com¬ 
plaining witness took the stand and testified that appellant 
was one of a group of four men who attacked him and took his 
wallet. To now say this was a farce and a mockery of justice, 
when even appellant did not think so at the time of the argu¬ 
ment of the motion for a new trial, is to avoid reality. Instead 
of being condemned appellant's trial counsel should be praised 
for a public service. 

II 

The trial judge was not guilty of an abuse of discretion in 
denying appellant's motion for a new trial 

After the trial in this case and the jury’s verdict of guilty, 
appellant moved for a new trial. This motion as amended 
was denied by the District Court. Appellant now contends 
that this was a motion based upon newly discovered evidence. 17 
The so-called newly discovered evidence consists of the state¬ 
ments contained in four affidavits. Two of these affidavits 

witness. Mr. Borek, by the way. did a heck of a lot of work on this case, 
which I know from looking * * * An extremely large amount of work, your 
Honor * * * did a lot of work on this case, your Honor. You can see that 
from the witnesses he put on and from the questions he asked, and I am 
convinced of that from interviewing him. And I think—and I am sure the 
reason he didn't have Mr. Bordeaux up here was that Mr. Amos unfortu¬ 
nately couldn’t read or write, and couldn’t do anything but pronounce Mr. 
Bordeaux’s name. A subpoena was issued for B-O-R-D-O-E and sent to 
Occoquan. That is not the way the man’s name is spelled. He was there, 
but he wasn’t brought up and wasn’t available as a witness. (R. 151.) 

17 Otherwise the notice of appeal was not timely. Rule 37 (a) (2), 
Federal Rules of Criminal Procedure. 
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were made by Walter Henry Bordeaux, one by Hazel Chapel, 
the common law wife of appellant, and the last by William 
Brown. 

In his first affidavit Bordeaux states that he was sitting on a 
bench in the park with appellant and one Murray, when a 
man, later identified as Stokely Smith, approached two other 
men who were sitting several benches away and accused them 
of robbing him. They told him “he must be crazy.” He then 
approached the bench on which appellant, Murray, and Bor¬ 
deaux were sitting and accused appellant of the robbery and 
approached him threateningly. Appellant got up and a strug¬ 
gle ensued during which Smith tore appellant’s shirt off. Smith 
was apparently cut during this struggle for he left and went 
across the street to a restaurant to call an ambulance. 

In Bordeaux’s second or supplemental affidavit he alleged 
that about two or three weeks after the occurrence of June 
25th or 26th (the date of the crime) he saw Stokly Smith and 
Smith said that he could not remember very clearly what hap¬ 
pened in regard to the incident with appellant. At this time 
Smith admitted that he was drinking a lot that night. Smith 
also said that if someone would get him S4S.00 he would leave 
town and would not be available to testify against appellant. 

The affidavit of Hazel Chapel, also known as Hazel Amos, 
and the affidavit of William H. Brown, are almost identical. In 
both those affidavits it is alleged that Hazel Chapel and Wil¬ 
liam Brown accompanied Smith to the United States Attorney’s 
Office in the Municipal Court and that Smith filled in a form 
which he signed. The gist of the answers on this form indicated 
that he did not wish to prosecute appellant. Hazel Chapel 
also swore that appellant’s trial counsel had asked her about 
this incident and she told him what happened. 

A motion for a new trial is. of course, addressed to the sound 
discretion of the trial court, Moder v. United States, 62 App. 
D. C. 65, 64 F. 2d 703, cert, denied 2S9 U. S. 739 (1933); 
Landrum v. United States, 62 App. D. C. IS, 63 F. 2d 990 
(1933 ); McDonnel v. United States, SI U. S. App. D. C. 123, 
155 F. 2d 297 (1946), and the denial of such a motion is not 
ordinarily assignable as error on appeal. Hamilton v. United 
States, 7S U. S. App. D. C. 316,140 F. 2d 679 (1944); Beard v. 




18 


United States, 65 App. D. C. 231, 82 F. 2d 837 (1936), cert, 
denied 298 U. S. 655; West v. United States, 20 App. D. C. 347 
(1902). As was stated in the West case at page 351: 

We have so repeatedly held in this court that the 
action of the trial court upon a motion for a new trial 
is not the subject of review here, that we must suppose 
that the assignment of error made in that regard in this 
case, was made through inadvertence. Such assign¬ 
ment, of course, cannot be considered. 

On occasions when the appellate courts will review the action 
of the lower court in denying a motion for a new trial, it is 
well established that they will not upset the action of the lower 
court unless there is a clear showing of abuse of discretion. 

Battle v. United States, -U. S. App. D. C.-, 206 F. 2d 

440 (1953); Thompson v. United States, 88 U. S. App. D. C. 
235, 1S8 F. 2d 652 (1951); Tillman v. United States, 96 A. 2d 
272 (Mun. Ct. App. 1953). In addition this Court held in 
Thompson v. United States, supra, 88 U. S. App. D. C. 235, 
188 F. 2d 652 (1951) that “To obtain a new trial because of 
newly discovered evidence (1) the evidence must have been 
discovered since the trial; (2) the party seeking the new trial 
must show diligence in the attempt to procure the newly dis¬ 
covered evidence; (3) the evidence relied on must not be 
merely cumulative or impeaching; (4) it must be material to 
the issues involved; and (5) of such nature that in a new trial 
it would probably produce an acquittal.” 

As examination of the record in the instant case shows beyond 
any question that the trial court should have denied the in¬ 
stant motion. Appellant argues that Bordeaux’s first affidavit 
(which contained his testimony as to the crime) “strongly cor¬ 
roborates” the testimony of appellant. (Appellant’s Brief p. 4.) 
Since it is merely cumulative it is not grounds for a new trial 
on the basis of newly discovered evidence. Thompson v. 
United States, supra. And this evidence probably would not 
produce an acquittal and so the Court properly denied the 
motion. Thompson v. United States, supra. Furthermore 
this evidence was not discovered since the trial but was known 
by appellant as well as his counsel at that time. In appellant’s 
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own affidavit he states that he had supplied his lawyer with the 
name of “Henry Bardoe (sic) [the name of Walter Henry 
Bordeaux was misspelled by appellant—see appellant’s brief 
page 3] of Lor ton Reformatory * # * Had Henry Bardoe been 
put on the stand as a witness he could have testified that the 
complaining witness cut at the defendant first.” It therefore 
appears that this evidence is cumulative, that it probably 
would not produce an acquittal and that it was not discovered 
since the trial. Consequently the trial court properly denied 
a motion for a new trial on this ground. 

Appellant also asks for a new trial because he has discovered 
that Smith made a statement to Bordeaux two or three weeks 
after the commission of the crime to the effect that he was 
drinking and that he did not remember very clearly what hap¬ 
pened in regard to the incident with appellant, and that if 
someone would give him $48.00 he would not be available to 
testify against appellant. 18 The trial court did not abuse its 
discretion in denying the motion on this ground, 19 for there is 
no showing of diligence in securing this evidence nor is there 
any showing that such evidence would probably produce an 
acquittal. For that matter it is not even alleged that this 
was even discovered since the trial. 20 Thompson v. United 
States, supra. 

Finally appellant contends that the affidavits of Hazel 
Chapel also known as Hazel Amos (J. A. 31-32) and William 
H. Brown indicate that “it could be proved at a new trial that 
the complaining witness made written application to have the 
charges dropped”. This is not sufficient reason for the grant¬ 
ing of a new trial on the ground of newly discovered evidence 
because this was known at the time of the trial. Appellant’s 
own affidavit shows that he informed his lawyer that the com- 

11 And it is a well known fact in many, if not most criminal cases, involving 
a monetary loss, that the complainants are not apt to prosecute if they 
recover their loss. 

19 Of course the trial court could properly consider that when this witness 
finally appeared in court he was so drunk that he did not know what he 
was doing. (R. 145.) 

“And in appellant’s brief he alleges that he did not receive effective 
representation because his counsel failed to have this witness present which 
surely makes his present contention appear frivolous. 
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plaining witness had signed an affidavit expressing a desire not 
to prosecute. In the affidavit appellant expresses it as follows: 
“* * * he is informed and believes that the complaining wit¬ 
ness signed a document which was and is in the possession of 
the United States Attorney’s office stating that he did not wish 
to prosecute the defendant, that he informed his said lawyer 
of said fact, but that said document was never produced and 
offered in evidence at the trial.” (J. A. 30.) Hazel Chapel 
made a similar statement in her affidavit. (J. A. 31-32.) It 
therefore appears, from appellant’s own affidavit as well as that 
of his common law wife that evidence was available at the time 
of trial that the complaining witness had signed a statement 
in which he expressed a desire not to prosecute, and that trial 
counsel knew' of this fact. Consequently it cannot be said 
that there was any newly discovered evidence in this regard. 21 
And there is no reason to believe that this evidence would prob¬ 
ably produce an acquittal. 

It is therefore submitted that the lower court did not abuse 
its discretion in denying a motion for a new trial based upon 
newly discovered evidence. In fact the record show's that the 
low'er court had no other choice. 

CONCLUSION 

Wherefore it is respectfully submitted that the judgment of 
the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lew'is Carroll, 

Edw'ard T. Troxell, 

Samuel J. L’Hommedieu, Jr., 
Assistant United States Attorneys. 

11 And even if this evidence had been available it would have been a ques¬ 
tion of trial tactics whether to use it or not. See appellant's argument in 
the lower court. (R. 150.) 
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